955. 


A  Report  oi  the 


•  UMASS/ AMHERST  * 


M  DOCUMENTS 
of  Massachusetts 


U  If 


0 


'Mm 


A  REPORT 
OF  THE 
MASSACHUSETTS 
DEFENDERS 
COMMITTEE 

August,  1976 


I.  INTRODUCTION 

In  1957,  the  Massachusetts  Supreme 
Judicial  Court  handed  down  two  de- 
cisions in  which  it  reversed  convictions 
of  indigent  defendants  who  were  dis- 
advantaged by  a  lack  of  counsel.1  Shortly 
thereafter,  in  1958,  the  Court  issued  its 
original  Rule  10,2  which  required  that 
any  indigent  defendant  charged  with  a 
non-capital  felony  in  the  Superior  Court 
be  afforded  the  opportunity  to  have 
counsel  appointed  by  the  court.  It  was 
not  until  1963  that  the  United  States 
Supreme  Court,  in  the  case  of  Gideon  v. 
Wainwright,3  held  that  the  right  to 
counsel  for  indigents  had  a  federal  con- 
stitutional basis  and  applied  to  the  states. 
Since  Gideon  was  charged  with  a  felony, 
it  was  widely  interpreted  that  this  right 
only  applied  to  felony  cases.  However, 
the  Massachusetts  Supreme  Judicial 
Court,  in  1964,  amended  its  Rule  10  to 
require  the  assignment  of  counsel  to 
indigents  desiring  counsel  in  any  case  in 
which  a  sentence  of  imprisonment  might 
be  imposed.4  Eight  years  later,  in  the 
case  of  Argersinger  v.  Hamlin?  the 
United  States  Supreme  Court  clarified 


Gideon  holding  that  the  right  to  ap- 
pointed counsel  applied  in  any  case  in 
which  there  was  the  possibility  of  in- 
carceration. 

In  1960,  in  response  to  the  promulga- 
tion of  Rule  10,  the  State  Legislature 
established  the  Massachusetts  Defenders 
Committee  (MDC).6  In  1969,  the  Massa- 
chusetts Supreme  Judicial  Court  amended 
Rule  10  by  requiring  that  in  the  assign- 
ment of  counsel  for  non-capital  cases, 
MDC  should  be  appointed  under  that 
rule  unless  exceptional  circumstances 
justified  another  appointment.7 

This  is  a  report  which  reviews  the 
current  efforts  of  MDC,  now  in  its  six- 
teenth year  of  operation,  to  fulfill  the 
state  and  federal  constitutional  obliga- 
tions of  furnishing  counsel  for  indigents 
accused  of  crimes. 


II.  HISTORY 

While  MDC  was  not  established  until 
1960,  Massachusetts  has  had  a  tradition 
of  providing  legal  services  to  indigents 


accused  of  crime  since  1935.  At  that 
time,  five  prominent  members  of  the 
bar8  organized  the  Voluntary  Defenders 
Committee  (VDC),  which  raised  funds 
through  a  variety  of  private  sources 
and  which  furnished  attorneys  to  indi- 
gent defendants  in  the  Superior  Court  in 
Suffolk,  Middlesex  and  Norfolk  Counties 
and,  after  1953,  in  Hampden  County. 

With  the  promulgation  of  Rule  10  in 
1958,  the  funding  sources  for  VDC  dried 
up  and  MDC  was  established  by  the 
Legislature. 

MDC  began  with  a  budget  of  $61,588, 
a  staff  of  five  full-time  and  six  part-time 
attorneys,  and  a  caseload  of  2,847  de- 
fendants in  its  first  two-year  period. 
Between  1960  and  1971  it  experienced 
an  explosive  growth,  which  finally  re- 
sulted in  overcommitment  in  the  number 
of  defendants  represented.  In  1971,  the 
number  of  defendants  represented 
reached  nearly  40,000  while  the  budget 
was  only  $1,099,938  and  the  attorney 
staff  numbered  62. 

At  this  time,  the  Committee  became 
concerned  with  the  extent  of  the  case- 
load of  its  attorneys  and  commissioned 
an  evaluation  by  the  National  Legal  Aid 
and  Defender  Association  (NLADA). 
Their  report  contained  over  one  hundred 
recommendations  for  the  improvement 
of  MDC. 

Since  1972,  MDC  has  implemented 
most  of  the  recommendations  of  the 
NLADA  report,  including  the  establish- 
ment of  training  programs,  the  develop- 
ment of  new  management  systems,  the 
reduction  of  caseloads,  improved  super- 
visory techniques,  the  establishment  of 
neighborhood  offices,  the  reorganization 
of  its  Appeals  Division,  and  the  develop- 
ment of  Social  Service  and  Investigative 
Units  for  support,  to  name  but  a  few  of 
the  changes  that  have  been  made.  A 
more  detailed  examination  of  recent 
changes  is  reflected  in  the  remainder  of 
this  report. 


III.  ORGANIZATION 

MDC  consists  of  an  eleven-member, 
unpaid  Committee/'  appointed  by  the 
Massachusetts  Supreme  Judicial  Court, 
which  exercises  general  direction,  man- 
agement, and  control  of  all  its  functions. 
Day-to-day  responsibility  for  operation 
and  administration  is  delegated  to  the 
Chief  Counsel,10  who  is  selected  by  the 
Committee.  The  Committee  also  appoints 
the  Deputy  Chief  Counsel,  the  Executive 
Secretary,  and  the  Head  Administrative 
Clerk  (Executive  Assistant).11 

The  Committee  meets  each  month, 
with  an  Executive  Committee  empowered 
to  act  when  necessary  between  meetings. 
The  Committee  has  subcommittees  on 
various  matters,  including  legislation, 
personnel,  budget,  and  Roxbury  De- 
fenders Committee.  The  monthly  Com- 
mittee meetings  are  open  to  the  public 
and  to  members  of  the  staff. 

IV.  STAFF 

The  staff  of  MDC  is  under  the  daily 
operational  supervision  of  the  Chief 
Counsel.  It  is  his  responsibility  to  carry 
out  the  decisions  of  the  Committee  for 
the  delivery  of  defense  services.  He  is 
assisted  in  the  management  of  MDC  by 
the  Deputy  Chief  Counsel  and  the  heads 
of  the  various  divisions  of  the  staff.12 
Of  the  197  staff  members,  120  are  at- 
torneys. Experience  levels  range  from 
those  who  have  recently  passed  the  bar 
to  some  with  20  years'  experience.  Four- 
teen per  cent  of  MDC  attorneys  are  fe- 
male and  3%  are  from  minority  groups. 
The  starting  salary  for  a  new  attorney  is 
$11,570. 

A.  Trial  Division 

This  includes  all  attorneys  (106)  who 
conduct  trials  in  the  district  and  Superior 
Courts  throughout  the  state.  The  Trial 
Division  is  organized  on  a  county  basis 
with  each  county  under  the  supervision 
of  a  Regional  Supervisor.  Suffolk,  Mid- 
dlesex, and  Norfolk  Counties  report  to 


the  Chief  Trial  Counsel — Boston,  while 
the  remainder  of  the  counties  report 
to  the  Chief  Trial  Counsel — outside 
counties. 


The  following  chart  indicates  the  staff- 
ing and  caseloads  of  the  counties  in 
1975: 


DIST.  CT. 

SUP.  CT. 

DEFENDANTS 

DEFENDANTS 

COUNTY  NO. 

OF  ATTYS. 

REPRESENTED 

REPRESENTED 

Suffolk 

36 

5,707 

1,719 

Middlesex 

22 

2,397 

821 

Norfolk 

3 

427 

T3             i    1_1     /T*\  1 

Barnstable/  Dukes 

1 

619 

64 

Rprk^hirp 

1  '  V  .  i  XX  J  L  ILL  V— 
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1,370 

212 

Bristol 

7 

1,083 

366 

Essex 

9 

2,022. 

297 

Franklin  /  Hamp  shire 

2 

424 

174 

Hampden 

8 

2,550 

332 

Plymouth 

5 

3,211 

342 

Worcester 

10 

3,120 

673 

TOTAL 

106 

22,848 

5,425 

The  present  delivery  of  services  by 
the  Trial  Division  reflects  a  number  of 
changes  that  have  been  implemented 
since  the  1972  evaluation.  Some  of  the 
more  important  improvements  are: 
1.  Caseload  Control 

The  attorney  caseload  has  been  sub- 
stanially  reduced  by  several  related 
actions: 

a.  Cutting  down  the  number  of  courts 
in  which  MDC  places  attorneys  to  re- 
ceive appointments.  Since  1972,  MDC 
has  had  attorneys  concentrated  in  the 
Superior  Courts  and  in  the  large  urban 
district  courts. 

b.  Placing  limits  on  the  number  of 
cases  which  attorneys  can  carry  at  any 
one  time,  so  that  average  caseloads  for 
attorneys  in  both  district  and  Superior 
Courts  are  well  within  NLADA  recom- 
mended standards. 

c.  Improving  supervisory  practices  to 
insure  that  cases  are  evenly  distributed 
among  attorneys  and  that  quality  service 
is  being  offered  to  clients. 


2.  Vertical  Representation 

In  July  1975,  MDC  began  assigning 
cases  to  be  handled  vertically.  This 
means  that  the  attorney  who  receives  the 
appointment  in  the  district  court  handles 
all  matters  relating  to  that  defendant  in 
that  court,  and  in  the  Superior  Court  as 
well,  if  the  case  is  appealed  or  bound 
over.  Probable  cause  and  concurrent 
jurisdiction  teams  have  been  established 
with  responsibility  for  specific  courts.  In 
addition,  where  possible,  defendants  are 
assigned  to  the  same  attorney  if  they 
appear  on  a  new  charge  at  a  later  date. 
The  vertical  approach  has  the  advantages 
of  improved  client  relationships,  better 
knowledge  of  the  case  by  the  attorney, 
and  increased  opportunities  for  attorney 
development.  It  has  also  resulted  in  con- 
tinuing study  of  optimum  caseloads 
under  this  type  of  system. 

3.  Neighborhood  Offices 

a.  Roxbury  Defenders  Committee — In 
cooperation  with  the  Roxbury  community 
and  utilizing  federal  funds,  MDC  as- 


sisted  in  the  establishment  of  the  Rox- 
bury  Defenders  Committee  (RDC),  a 
charitable  corporation,  which  provides 
defense  services  for  indigent  Roxbury 
residents  charged  with  crimes  in  the 
Roxbury  District  Court  and  in  Suffolk 
Superior  Court.  RDC  operates  under  a 
contract  with  MDC,  which  acts  as  the 
grantee  agency  and  which  offers  RDC 
the  benefit  of  its  training  programs.  RDC 
and  MDC  also  have  had  an  attorney  ex- 
change program  to  enable  both  agencies 
to  benefit  from  each  other's  expertise. 

b.  An  additional  federal  grant  has 
enabled  MDC  to  provide  legal  services 
to  defendants  within  other  communities. 
It  operates  neighborhood  offices  in 
Springfield  (Hampden  County),  Fitch- 
burg  (Worcester  County),  Fall  River 
(Bristol  County),  and  Lowell  (Middlesex 
County).  In  addition,  under  the  same 
grant,  an  office  serving  only  juveniles 
was  established  in  Lynn  (Essex  County), 
on  a  test  basis.  These  offices  are  much 
more  accessible  to  clients  in  these  com- 
munities, and  have  improved  service 
significantly. 

4.  Management  System 

In  response  to  the  1972  evaluation,  a 
management  system  has  been  instituted. 
Supervisory  positions  have  been  estab- 
lished at  all  levels  to  insure  that  case- 
loads are  kept  at  reasonable  levels,  that 
preparation  is  properly  done,  and  that 
scheduling  is  sensible.  Two  Chief  Trial 
Attorney  positions  have  been  created — 
one  to  supervise  the  Boston  office  and 
one  for  the  outside  counties.  The  position 
of  Regional  Supervisor  for  each  of  the 
counties  has  been  enhanced  and  team 
leader  positions  have  been  established 
for  each  of  the  probable  cause  and  con- 
current jurisdiction  teams.  All  supervisors 
hold  regular  meetings  of  their  staff  to 
review  matters  and  increase  effectiveness. 

5.  Personnel  Changes 

MDC,  for  the  past  several  years,  has 
pursued  an  active  and  aggressive  recruit- 


ment program  and,  as  a  result,  has  at- 
tracted many  highly  qualified  young 
attorneys,  including  several  female  and 
minority  attorneys.  In  addition,  MDC 
offers  a  highly  regarded  training  and 
conducts  regular  evaluations  of  its  at- 
torneys, enabling  it  to  maintain  high 
standards  in  effectiveness  of  counsel. 

6.  Investigative  and  Social  Service  Units 
One  of  the  many  problems  facing  the 

Trial  Division  has  been  its  lack  of  sup- 
port in  carrying  out  its  responsibilities. 
Through  the  use  of  federal  grants,  MDC 
established  an  Investigative  Unit  and  a 
Social  Service  Unit. 

7.  Utilization  of  Outside  Resources 

a.  Private  Bar  Panel — MDC  offers  a 
unique  program  to  members  of  law  firms 
in  Boston.  Under  this  program,  the  law 
firm  assigns  an  attorney  to  MDC  for  one 
month  during  which  MDC  trains  the 
attorney  in  criminal  defense  work  for 
two  weeks  and  places  him  in  a  court, 
under  supervision,  for  two  additional 
weeks  of  practical  experience.  After  that 
period  the  attorney  is  requested  to  be 
available  one  day  a  month  to  accept 
appointment  of  MDC  cases.  Both  MDC 
and  the  firms  benefit  from  this  program 
— MDC,  by  having  additional  resources 
and  an  enhancement  of  understanding  of 
defense  of  indigents,  and  the  firms,  by 
enabling  their  younger  attorneys  to  un- 
dergo the  training  and  obtain  the  court- 
room experience. 

b.  Student  Program — MDC  has  estab- 
lished an  affiliation  with  several  law 
school  clinical  programs.  These  include 
Boston  University  Law  School,  Harvard 
Law  School,  and  Boston  College  Law 
School.  The  students  handle  mostly  mis- 
demeanor cases  and  some  felony  matters 
in  the  district  courts. 

In  addition,  MDC  has  had  a  small 
legal  intern  program  during  the  school 
year  and  a  large  program  during  the 
summer.  All  students  are  trained  prior 
to  making  court  appearances  and  then 


handle  a  small  caseload  during  their 
learning  experience. 

B.  Appeals  Division 

MDC  Appeals  Division  primarily 
handles  post-conviction  matters  for  in- 
digents in  the  Supreme  Judicial  Court, 
the  Appeals  Court,  and  the  Superior 
Court.  It  also  is  concerned  with  systemic 
improvements  through  review  and  draft- 

TYPE  OF  CASE 
Advice 

State  Court  Direct  Appeals 
State  Court  Collateral  Appeals 
Federal  Appeals 
Sentence  Appeals 
Law  Reform 


MDCs  Appeals  Division  accepted 
these  cases  from  a  variety  of  sources. 
Thirty-nine  per  cent  of  its  cases  were 
defendant-initiated,  30%  were  from  court 
appointment,  and  20%  were  referred 
from  the  Trial  Division.  The  remainder 
(11%)  were  referrals  from  other  agencies 
or  initiated  by  the  Appeals  Division. 

The  Appeals  Division  also  has  sub- 
mitted several  important  proposed  bills 
to  the  Legislature  to  improve  the  criminal 
justice  system  and  protect  the  rights  of 
defendants.  Among  those  which  have 
been  enacted  are  new  procedures  for 
handling  juvenile  bind-over  cases  and 
expansion  of  appellate  rights  for  de- 
fendants. MDC  staff  also  have  been 
active  in  the  development  of  new  rules 
of  criminal  procedure  and  the  develop- 
ment of  regulations  governing  privacy  of 
criminal  records. 

C.  Supportive  Services 

1.  Training  and  Continuing  Education 

Since  1973,  MDC  has  operated  a  com- 
prehensive training  program  to  prepare 
new  attorneys  for  the  Trial  Division 


ing  of  legislation,  rule  changes  and  other 
law  reform  activities. 

The  Appeals  Division  presently  has  a 
staff  of  eight  attorneys.  It  is  headed  by 
a  Chief  Appellate  Attorney,  who  is  as- 
sisted by  two  Deputy  Chief  Appellate 
Attorneys. 

During  1975,  Appeals  Division  attor- 
neys disposed  of  431  matters.  These 
broke  down  approximately  as  follows: 

PERCENTAGE 
44 
16 
19 
01 
19 
01 

100 

responsibilities  in  the  district  and  mu- 
nicipal courts.  During  1975,  three  train- 
ing programs  were  offered  during  which 
thirty-six  persons  were  trained.  These 
include  new  MDC  staff,  students,  private 
bar  panel  attorneys,  law  school  faculty, 
and  Roxbury  Defenders  Committee  per- 
sonnel. 

The  training  program  focuses  on  ex- 
amination of  the  jurisdiction  of  the 
district  courts,  procedural  matters,  trial 
techniques,  and  substantive  elements  of 
common  crimes.  Trial  simulation  exer- 
cises are  conducted  throughout  the  pro- 
gram and  the  final  day  is  devoted  to  a 
mock  trial  and  critique. 

During  the  past  year,  plans  were  de- 
veloped for  advanced  training  programs 
in  evidence  and  the  defense  of  felony 
cases  in  district  courts. 
2.  Social  Service  Unit 

In  mid-1973,  MDC  became  one  of  the 
first  public  defender  offices  in  the  coun- 
try to  establish  a  social  service  com- 
ponent as  an  integral  part  of  a  strategy 
to  provide  its  clients  with  comprehensive 
defender   services.   The   Social  Service 


NO.  OF  DEFENDANTS 
189 
70 
82 
2 
82 
6 

TOTAL  431 


criminal  defendants  is  met.  To  accom- 
plish this  will  require  the  understanding 
of  the  bar,  the  public,  and  the  Legisla- 
ture. MDC  hopes  that  this  report  will 
enhance  that  understanding  and  that 
this  will  lead  to  new  support  in  solving 
the  problems  of  delivery  of  legal  services 
to  indigent  defendants. 
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